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1 . This report is the international preliminary examination report, established by this International Preliminary Examining 
Authority under Article 35 and transmitted to the applicant according to Article 36. 

2. This REPORT consists of a total of 9 sheets, including this cover sheet. 

3. This report is also accompanied by ANNEXES, comprising: 

a. □ sent to the applicant and to the International Bureau) a total of sheets, as follows: 

□ sheets of the description, claims andfor drawings which have been amended and are the basis of this report 
andybr sheets containing rectifications authorized by this Authority (see Rule 70.16 and Section 607 of the 
Administrative Instructions). 

□ sheets which supersede earlier sheets, but which this Authority considers contain an amendment that goes 
beyond the disclosure in the international application as filed, as indicated in item 4 of Box No. I and the 
Supplemental Box. 

b. □ (sent to the International Bureau only) a total of (indicate type and number of electronic carrier(s)) , containing a 

sequence listing andtor tables related thereto, in computer readable form only, as indicated in the Supplemental 
Box Relating to Sequence Listing (see Section 802 of the Administrative Instructions). 



4. This report contains indications relating to the following items: 

Basis of the opinion 
Priority 

Non-establishment of opinion with regard to novelty, inventive step and industrial applicability 
Lack of unity of invention 

Reasoned statement under Article 35(2) with regard to novelty, inventive step or industrial 
applicability; citations and explanations supporting such statement 

Certain documents cited 

Certain defects in the international application 
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Box No. I Basis of the report 



1 • tSS, Xa ShSiaSfB^jaS* SS? °" ' he lntema,fa " al ■«*-*» I" the tanguaga in which it waa 

° wh«^^^ — *• '-guaga . 

□ international search (under Rules 12.3 and 23 1(b)) 

□ publication of the international application (under Rule 12 4) 

U international preliminary examination (under Rules 55.2 and/br 55.3) 

report aa -originally Hied- and araZ aSSrS/ T m " abon " nder /W "* > 14 — K,smd *> *> «• 



Description, Pages 

1-53 



as originally filed 



Sequence listings part of the description, Pages 



1-18 

Claims, Numbers 
1-26 

Drawings, Sheets 
1/10-10/10 



as originally filed 



as originally filed 



; originally filed 



H a sequence listing andfcr any related table(s) - see Supplemental Box Relating to Sequence Listing 

3. □ The amendments have resulted in the cancellation of: 

□ the description, pages 

□ the claims, Nos. 

□ the drawings, sheets/figs 

□ the sequence listing (specify): 

□ any table(s) related to sequence listing (specify): 

4 £dn T o^^^^^^^^ 

Supplemental Box (Rule 70.2(c)) considered to go beyond the disclosure as filed, as indicated in the 

□ the description, pages 

□ the claims, Nos. 

□ the drawings, sheets/figs 

□ the sequence listing (specify): 

□ any table(s) related to sequence listing (specify): 

If item 4 applies, some or all of these sheets may he marked "superseded. - 
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Box No. Ill Non-establishment of opinion with regard to novelty, inventive step and industrial 
applicability m , — 

The questions whether the claimed invention appears to be novel, to involve an inventive step (to be non- 
obvious), or to be industrially applicable have not been examined in respect of: 

□ the entire international application, 
M claims Nos. 19-22 

because: 

□ the said international application, or the said claims Nos. relate to the following subject matter which does 
not require an international preliminary examination (specify): 

□ the description, claims or drawings (indicate particular elements below) or said claims Nos. are so unclear 
that no meaningful opinion could be formed (specify): 

□ the claims, or said claims Nos. are so inadequately supported by the description that no meaningful opinion 
could be formed. 

S no international search report has been established for the said claims Nos. 1 9-22 

□ the nucleotide and/or amino acid sequence listing does not comply with the standard provided for in Annex 
C of the Administrative Instructions in that: 

the written form □ has not been furnished 

□ does not comply with the standard 
the computer readable form □ has not been furnished 

□ does not comply with the standard 

□ the tables related to the nucleotide andjbr amino acid sequence listing, if in computer readable form only, do 
not comply with the technical requirements provided for in Annex Obis of the Administrative Instructions. 

03 See separate sheet for further details 
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Box mo. V Reasoned statement under Article 35(2) with regard to novelty, inventive step or industrial 
applicability; citations and explanations supporting such statement 



1. Statement 



Novelty (N) 


Yes: 


Claims 


23,25 


No: 


Claims 


1-18,24,26 


Inventive step (IS) 


Yes: 


Claims 






No: 


Claims 


1-18,23-26 


Industrial applicability (IA) 


Yes: 


Claims 


1-18,23-26 




No: 


Claims 





2. Citations and explanations (Rule 70.7): 
see separate sheet 



Box No. VIH Certain observations on the international application m 

The following observations on the clarity of the claims, description, and drawings or on the question whether 
claims are fully supported by the description, are made: 

see separate sheet 
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Supplemental Box relating to Sequence Listing 

Continuation of Box I, item 2: 

1 With regard to any nucleotide and/or amino acid sequence disclosed in the international application and 
necessary to the claimed invention, this report has been established on the basis of: 

a. type of material: 

El a sequence listing 

□ table(s) related to the sequence listing 

b. format of material: 

M in written format 

H in computer readable form 

c. time of filing/furnishing: 

S contained in the international application as filed 

H filed together with the international application in computer readable form 

□ furnished subsequently to this Authority for the purposes of search and/or examination 

□ received by this Authority as an amendment on 

2 □ In addition in the case that more than one version or copy of a sequence listing and/or table(s) relating 
thereto has been filed or furnished, the required statements that the information in the subsequent or 
additional copies is identical to that in the application as filed or does not go beyond the application as filed, 
as appropriate, were furnished. 

3. Additional observations, if necessary: 
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1 The following documents are relevant, the numbering will be maintained 

D1: EP1 033405. 
D2: WO0141556. 

D3: The Plant Journal 32:975-983, 2002. 

D4: bk3western03.pdf, July 1 , 2003. 

D5: Trends in Plant Science 6(9):392-394, 2001 . 

Re Item I 

Basis of the report 

2 Essentially Biological Process 

2.1 Claims 15,17, and 25 extend to methods within the meaning of Rule 67.1 (ii) PCT. 
Re Item III 

Non-establishment of opinion with regard to novelty, inventive step and industrial 
applicability 

3 The ISA found that the application lacked unity of invention and invited the applicant 
to pay an additional search fee in accordance with Article 17(3)(a) and Rule 40.1 
PCT. The applicant elected not to pay this fee. The International Search Report has 
therefore only been established for the subject matter of claims 1-18, and 23-26. The 
subject matter of claims 19-22 has not been searched and has therefore not been 
examined in accordance with Article 17(2)(a) or (3) and Rule 66.1(e) PCT. 

Re Item V 

Reasoned statement with regard to novelty, inventive step or industrial applicability; 
citations and explanations supporting such statement 

The subject matter under examination is that defined by claims 1-18, and 23-26 (cf. 
section III) 

4 Novelty 
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4 - 1 ^i:zrz:^ and 26 is not ™ -* - - — e 



4.2.1 



D1 (c . 8BQID NO&483B1 and 49382 encoded by 49380) discloses a sequence 
.denfca with SEQ .D NO:2 i.e a MKS1 polypeptide. It also claims transgenic ptents 
compnsing this sequence^. c.aims).Consequent.y enhanced disease resistance is 
an mherent property of these plants. Methods and vectors for producing the 
transgenic plants is also implicitly disclosed. This subject matter is directly and 
unambiguously derivable from said disclosure and therefore can not be seen as a 
select.cn .nvent,on. The subject matter of claims 1 ,15,18,24 and 26 is therefore not 
now. 

The subject matter of claims 2-14,16, and 17 does not add new subject matter 
over that of the claims mentioned in 5.2 as the claimed combination of features 
is also directly and unambiguously derivable from D1 . 

5 Inventive Step 

5 ' 1 IHmS^rT " K rtide 33,31 PCT are " 0t fU "" ,ed ' as even « be 
established for the subject matter underlying claims 1-18, and 23-26, it would lack an 

inventive step for the following reasons. 

5.2 The closest state of the art is D4. It discloses transgenic plants overexpressino the 
substrate of MPK4 having enhanced disease resistance. The disclosureTno, 
enabhng ,n that MKS1 is not made available. The subject matter of the application 
differs from that of D4 in that it identifies the substrate MKS1. The problem underiyino 
he apportion is ,he implementation of the concept made available in D4. In view of 
*e need to develop effective disease resistance in plants there is an incentive from 
D4 to reduce the teaching thereof to practice. D5 is in the field of disease resistance 

fMKS 1°™ M „T, and diS0 ' OSeS ' he meanS by Whloh t0 """V •» subsZ 
(MKS1) The skilled person would be aware of this teaching. Since the application of 

Ibtem * 9 T ^ ,h !- Sk " ted P9rS ° n With 3 "~ «»«• expectation of soMng the 
problem, the claimed subject matter would be arrived at in an obvious manner devoid 
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5.3 The reasonable expectations of the skilled person are directed to the success of 
solving the above-mentioned problem. D5 in combination with the common general 
knowledge of the skilled person clearly provides a technical teaching suitable for 
identifying MPK4 interactors such as MKS1 . Not only does it disclose one potential 
target as a transcription factor it also direct itself to another target that controls SA 
response and therefore can not be considered as totally divergent from the teaching 
of D4. Notwithstanding this it is the teaching of D4 that is the starting point of the 
present problem and determines the direction the skilled person would follow. In this 
respect starting from D4 the disclosure D5 indicates that two hybrid screening has 
been successful in identifying other MPK4 interactors. Hence the skilled person 
would not be deterred from seeing this method as routine and applying it to the 
isolation of MKS1 . The skilled person would also be capable of generating suitable 
bait sequences of MPK4 without exercising any undue burden. Even if the process of 
screening the interactors would be time consuming the skilled person would not need 
to be aware of MAP kinase or transcription factor interacting domains to screen for 
MKS1 since the activity of this protein in transgenic assays is known from D4. Hence 
it involves nothing more than routine experimentation to arrive at the MKS1 of D4 
v given the teaching of D5. 

Re Item VIII 

Certain observations on the international application 
6 Clarity 

6.1 In order to expedite the procedure the division notes the following deficiencies arising 
from the requirements of Article 6 PCT. 

6.2 It is not clear if MAP kinase substrate refers to a MAP kinase that is a substrate, or 
to a substrate for a MAP kinase. In the latter case this does not appear to be limited 
to a substrate of MPK4J -However the application is only directed to substrates of this 
kinase. This inconsistency leads to a lack of clarity and an absence of the essential 
technical features. The term MKS1 is a laboratory designation without any technical 
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meaning. It is not evident from the claim alone that the term relates to a substrate of 
the MAP kinase. The technical feature associated with the term conservatively 
substituted is unclear since the term does not have an unequivocal meaning. The 
meaning of the term should be evident from the claim alone in the case where a 
specific meaning is defined elsewhere in the application. 

6.3 Claims 24 and 26 refer to a product defined by a process of manufacture. This is only 
allowed in the case that the plant may not more precisely defined. As such the claims 
lack the essential technical features of the invention. 
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